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ITIGATION:

ZAHNLEUTER v. MUELLER (2023)
88 CAL.APP.5TH 1294

|. SYNOPSIS

In trust litigation, navigating the boundary between

a trustee’s right and duty to defend the trust, and the
contrasting duty to remain impartial in disputes as to who
is the rightful trust beneficiary, can prove to be complex
and complicated.

This tension was at issue in the case of Zahnleuter v. Mueller
(2023) 88 Cal.App.5th 1294 (“Zahnleuter”). In Zahnleuter,
the trustee was surcharged in the amount of attorney’s fees
he paid from the trust in connection with a dispute over
the validity of a trust amendment.®* The court held that
Thomas Mueller (“the Trustee”) incurred attorney fees to
benefit the interests of his two children, Julie and Amy, not
the interests of the trust estate.®? In Zahnleuter, the court
reaffirmed that, for a trustee to avoid personal liability

and a surcharge, the attorney’s fee expenditures from the
trust must benefit the trust rather than fund the trustee’s
engagement in a dispute over the identity of the proper
beneficiaries.®®

Analyzing the holding in the Zahnleuter case starts with the
general fiduciary duties set forth in the California Probate
Code and continues with a survey of the developing case
law addressing a trustee’s ability or inability to use trust
assets in trust litigation. Historically, trustees were provided
a proverbial “blank check,” at the trust’s expense, to litigate
nearly any issue subject only to a “reasonable” under the
circumstances test.%* The analysis in Zahnleuter is the latest
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in a string of cases addressing the circumstances under
which trustees are precluded from using trust assets to pay
for their attorney’s fees in litigation where one beneficiary
is challenging the operative trust or amendment.’

As addressed in greater detail in this article, the general
rule applied in Zahnleuter is that a trustee is not entitled

to reimbursement of litigation expenses from the trust
estate when the trust instrument does not direct the
trustee to defend the instrument in dispute and “[t]he
dispute was, and continues to be, over who will enjoy the
benefits and who will control the trust."°¢ However, certain
circumstances still exist where a trustee’s attorney’s fees
can be paid from the trust or later reimbursed from the
trust after the resolution of the dispute.®”

[I. TRIAL COURT PROCEEDINGS:
ZAHNLEUTER V. MUELLER

A. Establishment of the Trust

Richard Mueller (“Richard”) and Joan Mueller (“Joan,”
collectively, “Settlors”) had two children: Petitioner
Katherine Zahnleuter (“Katherine”) and Amy Mueller
(“Amy”).%¢ Richard also had a daughter from a previous
marriage, Julie Van Patter (“Julie”).

In 2004, Settlors created a revocable living trust (“Trust”).??
Under the terms of the Trust, Katherine and Amy were
equal remainder beneficiaries after payment of certain
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expenses, including a $10,000 gift to Julie.’® Amy and then
Katherine were named as successor trustees.™

The terms of the Trust authorized the Trustee in his
discretion to initiate or defend, at the expense of the Trust
estate, any litigation related to the Trust or any property
of the Trust.}? Of note, the Trust also included a no contest
clause that read:

The Trustee is authorized to defend, at the expense
of the Trust Estate any contest or other attack of
any nature on this trust or any of its provisions.
This paragraph shall not apply to any amendment
of this document executed after the date of this
document.3

B. Disputed Third Amendment

The Trust was purportedly amended three times.** The First
Amendment, which made no substantive changes to the
Trust, was executed by Settlors in November 2005.2> The
Second Amendment, executed by Richard after Joan’s death
in October 2017, named Amy and Katherine as successor
co-trustees, but did not modify the distributive terms of

the Trust.!® The Second Amendment included a no contest
clause which stated that it applied to beneficiaries who
sought to contest the validity of the amendment, but did
not expressly authorize the trustee to defend any contest to
the amendment at the expense of the Trust estate.!”

The Third Amendment to the Trust, executed in April
2018, made significant changes.'®* Amy, who by this time
was living with Richard, emailed a handwritten letter to a
local attorney, Gabriel Lenhart, that purported to express
Richard’s “final wishes” and outlined several changes to be
made to the Trust.?

The following day, Attorney Lenhart e-mailed Amy the Third
Amendment and Richard promptly signed it.?° In it, Richard’s
older brother Thomas Mueller was named successor
Trustee, replacing Amy and Katherine; Thomas' daughters
would each receive a $10,000 gift; Amy’s caregiving
services would be reimbursed from the Trust estate without
any impact on her inheritance; and Amy would receive a life
estate in the family home.?* The Third Amendment included
a no contest clause that did not authorize the trustee to
defend, at the expense of the Trust estate, any contest to an
amendment to the Trust.??

For unknown reasons, the week after Richard executed the
Third Amendment, Attorney Lenhart sent a second version
of the Third Amendment containing materially different
terms.?® The material changes went unnoticed at the time.?*
The Trustee provided the beneficiaries with a copy of the
second version of the Third Amendment.?®

C. Petitions on Execution of Third Amendment
and Invalidity of Third Amendment

After Richard'’s death, Katherine filed a petition to invalidate
the Third Amendment for lack of due execution.?® A few
months later, she amended her petition to assert that

the Third Amendment was invalid as a product of undue
influence.?’” The Trustee opposed this petition. After hearing
cross-motions for summary adjudication on the issue of due
execution, the court found that the Third Amendment was
validly executed.?®

The undue influence claim was set for a bench trial.?? At
trial, Attorney Lenhart presented troubling testimony,
conceding that there were two versions of the Third
Amendment with materially different terms.3° Attorney
Lenhart acknowledged that the version signed by Richard
was not consistent with the directions he was given by
Amy. Evidence was presented that the Third Amendment
had been modified by Lenhart after it had been signed
by Richard.?! The following day, Amy and the Trustee
requested a mistrial or suspension of the trial, which was
granted at the parties’ mutual request.3?

Amy then filed her own petition to invalidate both versions
of the Third Amendment based on lack of due execution.®?
No party objected to this Petition, including the Trustee.?*
In August 2020, the court granted Amy'’s petition and
found that the Trust, as amended by the first and second
amendments, was valid and enforceable and appointed a
private fiduciary as successor trustee.®>

D. Petition to Compel an Accounting and
Surcharge the Trustee

Meanwhile, Katherine requested an accounting from the
Trustee twice, to no avail.?® Katherine filed a Petition

to Compel an Accounting and to Surcharge the Trustee
for the Trust assets he expended to defend her contest

of the validity of the Third Amendment.?” The Trustee’s
accounting indicated that he expended $201,164.15 in
attorney fees from November 15, 2018 to May 11, 2020.38
The accounting did not include any information regarding
the specific services that were performed for the fees
incurred.®

E. Surcharge Award

In February 2021, the trial court granted Katherine's
petition for surcharge, and ordered the Trustee to pay
$201,164.15 to the Trust for the full amount of the Trust
assets he expended on attorney’s fees.*°

The court held that the express terms of the Trust
authorized the Trustee to defend, at the expense of the
Trust estate, “any contest or other attack of any nature on
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thle] Trust or any of its provisions,” but not to defend at
the expense of the trust estate “any amendment” to the
Trust.** The trial court concluded that neither the original
Trust document nor the First or Second Amendments to
the Trust authorized the Trustee to expend Trust assets
to defend against a contest to the Third Amendment.*?
Further, the court found the Trustee breached his duty
to deal impartially with all beneficiaries because he did
not take a neutral position in the dispute over the validity
of the Third Amendment. Instead, he represented the
interests of beneficiary Amy over Katherine.*3

On appeal, the Trustee argued that the surcharge must
be reversed because he properly expended Trust assets
to defend against the contest to the Third Amendment.**
Citing an absence of adequate supporting records before
the trial court, the appellate court rejected the Trustee's
arguments and affirmed the trial court surcharge award in
full.#>

[II. GROUNDS FOR IMPOSITION OF TRUSTEE
SURCHARGE FOR BREACH OF DUTY
OF IMPARTIALITY

A. California Statutory Authority on the
Fiduciary Duty of Impartiality

The fundamental first step in trust administration is the
trustee’s duty to administer the trust according to the
trust instrument and according to the expressed intent

of trustor, rather than how the trustee would personally
prefer to administer the trust.*¢ Closely related is the
fiduciary duty to administer the trust solely for the benefit
of the beneficiaries.#”

In furtherance of the fiduciary duty to act in the best
interests of the beneficiaries, Probate Code section 16003
states that a trustee has a duty of impartiality. When a
trust has two or more beneficiaries, “the trustee has a
duty to deal impartially with them and shall act impartially
in investing and managing the trust property, taking into
account any differing interests of the beneficiaries.”®

This duty of impartiality is especially important when the
trustee is also a beneficiary, as an appearance of self-
interest could arise. Trustees are advised to prioritize the
beneficiaries’ welfare and avoid transactions that could
personally benefit them at the expense of the trust.*’ The
law in California is consistent with American Jurisprudence,
which states:

Trustees owe a duty to all trust beneficiaries and
must treat all equally. Unless the trust instrument
itself provides otherwise, the trustee’s duty to each
beneficiary precludes it from favoring one party
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over another. Thus, a trustee must act impartially
with respect to all beneficiaries, doing his or her
best for the entire trust as a whole. A trustee who
violates his or her duties to deal impartially with all
beneficiaries risks exposure to liability for breach
of trust.*®

In litigation concerning a trust, the duty of the trustee and
its counsel is to aid the court in deciding on the correct
administration of the trust estate, without regard to
conflicting interests of beneficiaries.

In Zahnleuter, the Trustee violated the duty of impartiality
by opposing the petition challenging the validity of the
Third Amendment, which pitted the three beneficiaries
against one another.>? Upon reflection, the Trustee could
have: petitioned the court for instructions on his duty

to defend the trust; or refrained from taking a position

on the amendment challenge one way or the other; or
personally advanced payment for his attorney’s fees
followed by a request for reimbursement at the conclusion
of the litigation.

B. Trustee's Access to Trust Assets to Pay for
the Trustee's Attorney's Fees

The Probate Code has numerous provisions governing the
trustee’s allowable use of trust funds for attorney’s fees,
whether incurred in trust administration or in litigation. In
general, the Probate Code provides that the trustee may
only pay expenditures from the trust estate in the course
of administration or acts that benefit the trust.>® Section
15684 provides, “A trustee is entitled to the repayment
out of the trust property for the following: (a) Expenditures
that were properly incurred in the administration of the
trust. (b) To the extent that they benefited the trust,
expenditures that were not properly incurred in the
administration of the trust.”

Similarly, Probate Code section 16243 states, “The trustee
has the power to pay taxes, assessments, reasonable
compensation of the trustee and of employees and agents
of the trust, and other expenses incurred in the collection,
care, administration, and protection of the trust.”>*

Further, whenever necessary for preservation of the trust
or its proper administration or execution, the trustee is
entitled to employ counsel and to be reimbursed from

the funds of the trust for reasonable sums paid for
attorney’s services.>® “Attorneys hired by a trustee to aid in
administering the trust are entitled to reasonable fees paid
from trust assets.”>®

In the context of trust litigation arising during post-death
administration, trustees are faced with the challenge of
reconciling two conflicting fiduciary duties: the duty to
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defend the trust and the duty to maintain impartiality. The
analysis of this challenge is intertwined with the trustee’s
ability to use trust assets for payment of the trustee’s
attorney’s fees.

Probate Code section 16011 provides that a trustee has a
duty to take reasonable steps to defend actions that may
result in a loss to the trust.>” The Probate Code provides
that trustees have a duty to defend and preserve the trust
by litigation if necessary, and that a trustee is entitled to
reimbursement for those expenditures out of trust funds.>®

“The underlying principle which guides the court in
allowing costs and attorneys’ fees incidental to litigation
out of a trust estate is that such litigation is a benefit and
a service to the trust,’ and not for the personal benefit

of the trustee.” “[I]f the litigation is specifically for the
benefit of the trustee, the trustee must bear his or her
own costs incurred, and is not entitled to reimbursement
from the trust.”® In sum, the cost of litigation that
benefits the trust, including reasonable attorney’s fees,*!
may be paid out of the trust funds®? in accordance with
the equity rule that allows such charges as a proper
means of securing contributions from those entitled to
participate in the benefits of litigation.®® The burden is on
the trustee to show that the fee for the attorney was a
proper disbursement.®* It is the trustee’s duty to reduce
trust expenses and legal fees so as to preserve as much as
possible of the trust’s remaining assets for the benefit of
the beneficiaries.®®

“If the trustee acts in good faith, [the trustee] has the
power to employ such assistants and to compensate such
assistants out of the assets of the trust even though he
may not ultimately succeed in establishing the position
taken by him as such trustee.”®

Trustees are generally empowered, either through express
trust provisions or Probate Code sections, to hire attorneys
to assist them in the administration of a trust.®” However,
the exercise of that power, like all other powers authorized
in either the trust language or the Probate Code, is not
unchecked. Rather, under Probate Code section 16202,
“[t]he grant of a power to a trustee, whether by the trust
instrument, by statute, or by the court, does not in itself
require or permit the exercise of that power. The exercise
of a power by a trustee is subject to the trustee’s fiduciary
duties."® Courts have thus held that,

[tIhe underlying principle which guides courts in
allowing costs and attorneys’ fees incidental to
litigation out of a trust estate is that such litigation
is a benefit and a service to the trust... . If litigation
is necessary for the preservation of the trust, the
trustee is entitled to reimbursement for his or

her own expenditures from the trust; however, if
the litigation is specifically for the benefit of the
trustee, the trustee must bear his or her own costs
incurred, and is not entitled to reimbursement
from the trust.”’

“The fundamental principle guiding the court’s approval

of reimbursing costs and attorney’s fees from the trust
estate in connection with litigation is that the litigation
must contribute as a benefit and service to the trust."”°
The trustee is not entitled to reimbursement for the costs
of litigation that are of no benefit to the trust and are
caused by no fault of the beneficiaries,”* or that the trustee
commenced unnecessarily.”?

If the trust does not derive benefit from the litigation

or would not have gained any advantage even if the
trustee had succeeded, there is no foundation for the
reimbursement of litigation expenses from the trust
assets.”® Further, it is proper to refuse to allow the
trustee’s attorney’s fees where the services rendered were
detrimental to the trust estate.”

Conversely, when the litigation concerns interpretation of
the instrument creating the trust and a determination of
the proper execution of the trust, the trustee is directly
interested in the trustee's representative capacity, and is
authorized to employ counsel on behalf of the trust.”® Also,
where the provisions of the trust are ambiguous and the
commencement of an action for construction is necessary,
or at least constitutes a reasonable step, an allowance for
costs and attorney’s fees may be made either to the trustee
or to the complaining beneficiary.”® Where the trustee is
faced with conflicting demands that threaten the trustee
with possible liability, the trustee is entitled to bring an
action for instructions, and, where the court finds that the
action was necessarily brought, the trustee is entitled to be
reimbursed out of the trust estate.”

In trust litigation where one beneficiary stands to gain at
another beneficiary's expense, the trustee must maintain
neutrality if the trustee seeks to have the trustee'’s
litigation fees and costs covered. “[W]hen a dispute arises
as to who is the rightful beneficiary under a trust, involving
no attack upon the validity or assets of the trust itself, the
trustee ordinarily must remain impartial, and may not use
trust assets to defend the claim of one party against the
other.””® In contrast to the fiduciary duty to defend the
trust, when dealing with challenges to trust amendments
or restatements, courts have found that “the underlying
action [is] not a challenge the existence of the trust; it [is] a
dispute over who would control or benefit from it."”?

In Whittlesey, the court was faced with a challenge to a
trust amendment by the decedent’s niece who was the
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named trustee and beneficiary under an earlier version

of the trust.t° The niece was contesting an amendment
that named the decedent’s second wife as the trustee and
primary beneficiary.®! The court, in an implicit recognition
of the trustee’s statutory duty of impartiality amongst all
named trust beneficiaries, noted that the trustee’s counsel
represented the interests of one named beneficiary

over that of another beneficiary, and was not therefore
representing the trust or the trustee.®?

In addition to authorization from the trust instrument itself,
an underlying principle that guides the court in allowing
costs and attorney's fees incidental to litigation is whether
such litigation is a benefit and a service to the trust.®® In
some cases, the benefit is clear. For example, the defense
of a lawsuit that has the potential for depleting trust

assets would be for the benefit of the trust and justifies
the employment of counsel paid by the trust. If a trustee

is advocating for all beneficiaries as a group, then such an
expenditure of trust funds would also be appropriate.®

In Zahnleuter, the dispute over the validity of the Third
Amendment created a situation that precluded the Trustee
from using the Trust assets for payment of his attorney’s
fees to defend the validity of that instrument. The

Trustee could not escape the conclusion that he was not
representing or defending the Trust in his opposition.

C. Trust Provisions to Support a Trustee's Use
of Trust Assets for Litigation Legal Fees

The general rule is that a trustee is precluded from using
trust assets to participate in the defense of a trust contest
among beneficiaries and instead must remain neutral.®

But, if the trust document directs or instructs the trustee
to defend against any contest brought by a beneficiary

at the expense of the trust, such direction overrides the
general rule.®¢ In addition, the trustee’s entitlement to use
trust assets to retain and compensate attorneys may be
expanded by the terms of the trust instrument.?”

The case of Doolittle is the only reported decision where
a court authorized a trustee to use trust funds to defend
against the contest of a trust amendment.®® The Doolittle
court faced a set of facts relatively similar to the facts in
Whittlesey. However, in Doolittle, the trust amendment and
restatement at issue included an extensive, detailed, and
customized “no contest” provision that provided, in part:

[t]he trustee is hereby directed to defend, at the
expense of any trust estate governed by this
Agreement, any contest or other attack of any
nature on this Agreement, on any of its provisions
and amendments hereto, and on Trustor’s Will, an
attack of any nature on Trustor’s estate planning
S QUARTER
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and the inter vivos disposition, or disposition at
death, of her assets and estate.®’

In its analysis, the Doolittle court first confirmed the general
rule set forth in both Whittlesey and Terry that because “a
trustee is bound to deal impartially with all beneficiaries . . .
the trustee ordinarily must remain impartial and may not
use trust assets to defend the claim of one party against
the other.”?°

However, in Doolittle, the court also noted that, under
Probate Code section 16000, “the trustee has a duty to
administer the trust according to the trust instrument

and, except to the extent the trust instrument provides
otherwise, according to this division.”?* Accordingly, the
court held that because the trust at issue included “an
explicit directive to the trustee to defend claims challenging
the validity of the amendment at the trust’s expense,” that
directive overrode the trustee’s duty of impartiality under
Probate Code section 16003.? The court further noted
that “the trust agreements in Whittlesey and Terry did not
contain an explicit directive to the trustee to defend claims
challenging the validity of the amendment at the trust’s
expense.”??

In Zahnleuter, the Trustee argued that he properly
expended Trust assets to defend against Katherine’s
contest of the Third Amendment.”* The Court held that
the Trustee's position was thoroughly undermined by the
Whittlesey and Terry cases where the successor trustees
used trust funds for litigation that benefitted them
personally.?

In Whittlesey and Terry, as in Zahnleuter, the essence of the
underlying action was not a challenge to the existence of
the trust; rather, it was a dispute over who would control
and benefit from it. Regardless of whether Katherine’s
petition contesting the validity of the Third Amendment
was successful, the Trust would remain intact.

D. Trustee Surcharge Arising from Control
Over the Trust

A trustee is not allowed to use trust funds to pay for the
defense in an action where the defense only benefits the
trustee as an individual and is not otherwise a proper trust
expense.”®

In Zahnleuter, the trustee paid his attorneys to respond to
a series of litigation issues, including a challenge to due
execution of the Third Amendment, and a response to a
request for a trust accounting.

Zahnleuter gives trustees further guidance and clarification
that a trustee, even one who has no personal interest




in a trust, can no longer take a position that favors one
beneficiary’s interest over another beneficiary’s interest.

As addressed in both Whittlesey and Terry, the guiding
principle is that, “if the litigation is specifically for the
benefit of the trustee, the trustee must bear his or her
own costs, and is not entitled to reimbursement from

the trust.””” Both Whittlesey and Terry held that, because
the dispute is related to the benefits of the trust, rather
than an attack on the trust itself, “there was no basis for
the trustee to have taken other than a neutral position

in the contest.”?® In Whittlesey and Terry, the gravamen

of the underlying actions was not challenges to the
existence of the trusts; rather, they were disputes over
who would control and benefit from the trusts.’” The
court in Whittlesey observed that, to the extent the trustee
represents the interests of one side of the contest over the
other, the trustee must look to the parties who stand to
gain from the litigation for reimbursement, not the trust.1%°
Both courts concluded that the trustee was not entitled

to reimbursement of litigation costs from the trust estate
because they were representing one side of the dispute
over the other, not the interests of the trust.°!

In light of these considerations, trustees are encouraged to
safeguard themselves from personal liability by maintaining
a neutral stance, especially in cases of trust litigation that
involve conflicting interests among beneficiaries.

E. Trustee's Unsuccessful Objections
to Surcharge

In Zahnleuter, the Trustee challenged the surcharge

petition by arguing that at least some of the fees were
“legitimately incurred.”*? However, the Trustee was

unable to adequately identify and distinguish those
“legitimately incurred” attorney’s fees due to his inadequate
recordkeeping.1®?

The Trustee pointed to Probate Code provisions providing
that a trustee is entitled to reimbursement for expenditures
that were properly incurred in the administration of a trust,
and that a trustee has the power to hire and pay attorneys
to assist in the administration of a trust.’** However, the
Trustee failed to claim in the trial court that he incurred
any attorney’s fees related to the administration of the
Trust. For that reason, the surcharged amount was not
reduced by attorney’s fees incurred during the normal
administration of the Trust.

Next, the Trustee sought to reduce the surcharge for the
attorney's fees incurred in connection with his successful
defense of the Third Amendment.'® The court noted that,

[w]hile it is true that the trial court found in favor
of Thomas with respect to Katherine's claim that

the third amendment was not properly executed
and delivered, Thomas did not [have to]...
participate in the underlying litigation as a neutral
trustee to defend the trust and protect its assets
for the benefit of the trust.1%”

The court held that, “[als a consequence, [the Trustee] must
bear his own litigation costs, rather than be reimbursed
from the trust estate.’%®

IV. PRACTICE TIPS: AVOIDING A
LITIGATION SURCHARGE

If trust litigation frustrates or prevents a trustee from
remaining impartial, what could or should the trustee do
to retain the ability to use trust assets for litigation fees

or to protect themselves from personal liability? With the
Zahnleuter case and its teachings, trustees involved in trust
litigation now have additional guidance and direction from
established case law.

First, a trustee is advised to avoid taking sides between
beneficiaries in disputes as to the validity of amendments-
unless there is a specific provision directing the trustee to
defend against such claims (Doolittle analysis).

Second, knowing a brewing dispute might not support
the trustee’s use of trust assets for attorney’s fees, a
trustee might consider being proactive with a petition for
instructions for guidance and clarification as to whether
the trustee may use the trust assets to pay the trustee’s
attorney’s fees. Alternatively, the trustee may use the
trustee’s personal assets to pay the attorney’s fees and
later seek reimbursement from the trust.

Third, to secure approval for the payment of attorney’s fees
during litigation, a trustee may submit detailed accounts

to the court at regular intervals, ensuring transparency

and confidence in the trustee’s use of trust assets for legal
expenses. To the extent that some attorney’s fees incurred
are for administration or litigation unrelated to a dispute
for the trustee’s benefit, those fees should be identified
and allocated accordingly.

V. CONCLUSION

Post-Zahnleuter, a trustee, even one who has no personal
interest in a trust, should carefully consider using trust
assets to pay for attorney’s fees incurred in litigation

and proceed with caution to avoid running the risk of
personal liability for the attorney’s fees if the litigation
requires favoring one beneficiary’s interest over another
beneficiary’s interest. In the event of uncertainty of the
trustee’s ability to use trust assets for attorney’s fees,
serious consideration should be given by the trustee and
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counsel to seeking instructions from the court on the
allowable use of trust assets.

Zahnleuter teaches an important lesson for estate

planning attorneys as to both trust drafting and trustee
recordkeeping. When consistent with the intent of the
settlor, an estate planning attorney is advised to draft
provisions to ensure that the trust (or amendment)
explicitly authorizes the trustee to defend contests at trust
expense. As an additional precaution, the trustee should
keep diligent records identifying the trust funds that were
expended in defense versus for general administration.

* Hoge, Fenton, Jones & Appel, San Jose, California
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