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Thank you for reading.

Daniel W. Ballesteros, 
Editor and Managing Shareholder

Welcome  to 2014.  2014 looks to be a strong year.  How can I tell?  Did I read another economic forecast 
from the experts?  No.  I looked out my offi  ce window.  From my vantage point from the 14th fl oor of 60 South Market 
Street in downtown San Jose, I can see no fewer than three major projects under construcƟ on:  Centerra, One South 
Market and the Santa Clara County Family JusƟ ce Center courthouse.

How else can I tell?  My business is picking up.  There are more disputes between owners and contractors, buyers and 
sellers, co-owners, and adjoining land owners.  These disputes are the lifeblood of my pracƟ ce, and I am passionate
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about advocaƟ ng for the rights of my clients.  Many such 
disputes simply cannot be avoided and are a cost of doing 
business.  However, many of the disputes I am seeing 
today could have been avoided with good prophylacƟ c 
legal counsel.

We wish you successful deals and great prosperity in the 
new year.  As the recovery conƟ nues and your acƟ vity 
picks up, we hope you consider invesƟ ng in quality legal 
counsel.  An ounce of prevenƟ on today surely trumps a 
pound of cure later.  Happy 2014!

REMINDER: Nonresidential 
Building Owners Must Comply 
with Energy Use Disclosures
by Sean A. Co  le

StarƟ ng January 1, 2014, an owner 
of a nonresidenƟ al building with a 

total gross fl oor area measuring more 
than 10,000 square feet is required 
to comply with the Nonresiden  al 
Building Energy Use requirements of 
SecƟ on 1680 et seq. of Title 20 of the 
California Code of RegulaƟ ons. 

The building owner will need to 
retain a consultant in order to obtain 
an ENERGY STAR Score and a Data 
Verifi caƟ on Checklist.  The Score and 
the Checklist must be disclosed to a 
prospecƟ ve buyer or lessee at least 24 
hours prior to execuƟ on of applicable 
contracts, or to a lender no later than 
submiƩ al of the loan applicaƟ on.  
Building owners also need to open 
an account for the building on the 
EPA’s ENERGY STAR program Porƞ olio 
Manager website.

We recommend that customized 
leases and purchase agreements 
be revised accordingly to add new 
disclosure provisions.

Contact an aƩ orney in Hoge Fenton’s 
Real Estate Group if you would 
like further informaƟ on about the 
disclosure requirements, or to revise 
lease or purchase agreements.
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Increasing ROI and Cost 
Segregation

In early December, Sblend Sblendorio 
with Luis Ramirez of AbboƩ , Stringham 
& Lynch, CPAs, and Norbert Crabtree 
of CSP360 presented a seminar on 
increasing return on investment (ROI) 
through the use of the cost segregaƟ on.

In September, the IRS published its 
fi nal regulaƟ ons on the expensing and 
capitalizaƟ on of tangible assets and 
repairs and disposiƟ ons. All businesses 
that own real estate will be aff ected by 
these regulaƟ ons. Taxpayers without a 
capitalizaƟ on policy must adopt a policy. 
The fi nal regulaƟ ons provide guidance 

to taxpayers for cost segregaƟ on of 
tangible assets. The proper use of cost 
segregaƟ on pushes deducƟ bility of 
depreciaƟ on of tangible assets into 
earlier tax periods. 

Since the marginal federal taxes on 
ordinary income increased by 15.7% 
from 2012 to 2013, and on capital 
gains by 58.6% from 2012 to 2013, 
acceleraƟ ng depreciaƟ on can be a wise 
strategy. 

For a copy of the presentaƟ on: 
hƩ p://www.hogefenton.com/Templates/
media/fi les/publicaƟ ons/HowtoIncrease
YourROIinRealEstateVenturesDec5_2013
wdisclaim.pdf

Sale of Apartment Complex and 
Minimizing Tax Impact

On behalf of the sellers, Hoge Fenton 
aƩ orney Sblend Sblendorio negoƟ ated 
the sale of a 172-unit apartment 
complex located in Glendale, Arizona. 
The sellers held the complex in an area 
that had not recovered from the Great 
Recession. 

Any sale carries the possibility of adverse 
tax impacts if not structured properly. 
Sblendorio was able to structure a 
purchase agreement that provided the 
clients with minimal tax impact while 
allowing for the buyer to acquire Ɵ tle 
and negoƟ ate a short payoff  of the debt. 

Sale of High-Pro ile Historical 
Building in Los Gatos

Hoge Fenton represented the buyer 
of a vital building in downtown Los 
Gatos, the Coggeshall Mansion. The 
historic building was constructed as 
a residence for a wealthy widow in 
1891.  For several decades, it housed a 
mortuary.  Since the 1970s, it has been 
occupied by various restaurants, most 
recently, Palacio. The exterior retains its 

18th century charm while the interior’s 
7,300 square feet were modernized and 
remodeled recently.

The Town of Los Gatos has several 
condiƟ ons to maintain the building. As 
such, the client needed assistance 
to evaluate the Town’s condiƟ ons to 
ensure that the investment would meet 
the client’s investment objecƟ ves. 
In addiƟ on, the lease placed several 
obligaƟ ons upon the owner which we 
evaluated for the owner. 

Hoge Fenton aƩ orney Sblend Sblendorio 
represented the buyer by negoƟ aƟ ng 
the closing and coordinaƟ ng the due 
diligence for acquisiƟ on of the property. 
Sblendorio said, “The transacƟ on posed 
parƟ cular challenges due a quick closing 

and the unique nature of the historical 
building.” He added, “Hoge Fenton is 
quite proud to have assisted our client 
in the acquisiƟ on of such a high profi le 
property.” 

Ranching Family Successfully 
Subdivides and Sells East Bay 
Property

An established ranching family 
subdivided over 400 acres, of which 14 
were sold to a major home builder in the 
East Bay. The Ɵ tle company said that the 
pending escrow for sale and enƟ tlement 
of the property was their longest 
pending escrow  -- more than ten years. 

We were able to accomplish close of 
escrow by successfully guiding our 
clients through mulƟ ple complexiƟ es 
including Internal Revenue Code 1031 
exchanges, park dedicaƟ ons, miƟ gaƟ on 
easements, and lot line adjustments. 
Hoge Fenton aƩ orney David Hofmann’s 
client said, “He can take frustraƟ on away 
from complicated situaƟ ons by being 
creaƟ ve and posiƟ ve. On the personal 
side, he is compassionate and has a 
sense of humor. Let’s just say, he gets it.”
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recent developments in case law.
When Does a Change in 
Ownership of Real Property 
Trigger Reassessment?
by Lisa L. Gorecki

The Court of Appeal for the First 
Appellate District recently ruled 
that the transfer of a brother’s joint 
tenancy interest in real property to 
himself as a tenant-in-common was 
subject to reassessment for property 
tax purposes.

Historically, people commonly used 
joint tenancies for estate planning 
purposes (parents would deed real 
property to themselves and their 
children as joint tenants).  The task 
force that helped defi ne “change in 
ownership” under ProposiƟ on 13 
proposed that family joint tenancies be 
treated like the creaƟ on of a will since 
upon the death of one joint tenant, 
that deceased joint tenant’s interest 
automaƟ cally passed to the remaining 
joint tenant(s).  Since the creaƟ on of a 
will does not trigger reassessment of 
the property, the task force felt that 
the creaƟ on of a joint tenancy in real 
property, where the transferor is one 

of the joint tenants, similarly should 
not trigger reassessment.  Eventually, 
the property gets reappraised upon 
the terminaƟ on of the joint tenancy 
(which generally occurs upon the 
death of the last surviving parent).

Although referred to as “family 
joint tenancies” and generally done 
between parents and children, the 
recommendaƟ ons of the task force, 
now codifi ed in SecƟ ons 60 through 65 
of the California Revenue and TaxaƟ on 
Code, cover any joint tenancy created 
by a person who becomes one of the 
joint tenants.  

In Benson v. Marin County Assessment 
Appeals Board, the Court didn’t allow 
a brother to transfer his joint tenancy 
interest in the real property to himself 
as a tenant-in-common without 
reassessment.  Peter Mikkelsen 
created a joint tenancy with his 
brother whereby each brother owned 
an undivided 50% interest in the 
property.  Under the joint tenancy, 
upon the death of his brother, the 
other brother would become the 
full owner of the property without 

reassessment.

With both brothers sƟ ll alive, one 
of the brothers transferred his 50% 
interest to himself as a tenant-in-
common.  The Marin County Assessor 
reassessed the property, increasing 
the property value by more than 
$400,000.  The transferring brother 
challenged the reassessment on the 
basis that a change in the method 
of holding Ɵ tle, without changing 
the proporƟ onal interests, was not 
a change in ownership.  The Marin 
County Assessment Appeals Board and 
the trial court agreed with him.

The Court of Appeal found that 
reassessment was proper upon the 
terminaƟ on of a joint tenancy when 
a joint tenant converts the interest 
into a tenancy-in-common.  The Court 
opined that otherwise, the Mikkelsen 
brothers would benefi t from the tax 
break upon creaƟ on of a family joint 
tenancy and escape reassessment by 
changing the method of holding Ɵ tle 
prior to reassessment being triggered 
when one of them died.
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Easement Limited to Historical 
Use
by Allison A. Manov

In Rye v. Tahoe Truckee Sierra Disposal 
Company, the California Court of 
Appeal limited an easement holder’s 
use of the encumbered property based 
on historical use.

At issue was an “easement for 
parking, ingress, egress, uƟ liƟ es and 
storage,” on the eastern porƟ on of 
the property.  The plainƟ ff  owned the 
encumbered property, out of which he 
ran a business.  The defendant, Tahoe 
Truckee Sierra Disposal Company 
was a garbage disposal business that 
had an the easement to the eastern 

porƟ on of Rye’s property, historically 
used only as a staging area.  The 
confl ict between the parƟ es arose 
when Rye began storing items on the 
encumbered porƟ on of his property.

The Court held that the easement 
should be limited to Tahoe Truckee’s 
historical use of the property subject 
to the easement.  When an easement 
is created, the permissible uses are 
determined by the intenƟ on of the 
parƟ es and purpose of the grant.  
AŌ er a reasonable Ɵ me, the extent of 
the permissible uses is established by 
past use.  The Court further refused to 
infer that Tahoe Truckee had exclusive 
use of the property subject to the 
easement from the general language 

of the easement.

Tahoe Truckee contended that it 
was enƟ tled to use the whole of the 
encumbered eastern porƟ on of the 
property, essenƟ ally arguing that it 
had an exclusive easement.  The Court 
disagreed, holding that Tahoe Truckee 
could not later enlarge the character 
or the use of the encumbered 
property.  

Accordingly, an easement holder 
must be careful to confi ne its use of 
a property to historical uses.  The 
easement holder may not enlarge or 
expand on its earlier use of a property 
based on the easement language.
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inside Hoge Fenton.

Meet Steve Siner. A second-generaƟ on 
Silicon Valley aƩ orney (and his daughter will soon 
start law school to become a third-generaƟ on 
Siner aƩ orney), Steve has spent the past 40 years 
in private pracƟ ce in both our Silicon Valley offi  ce 
and in Pleasanton at our Tri-Valley offi  ce.  Steve 
was also a licensed real estate broker for many 
years so he has been “in the trenches” and has 
fi rsthand experience with real estate transacƟ ons 
as well as liƟ gaƟ on.  His pracƟ cal, hands-on 
approach has helped many deals close successfully 
and his experience over the years has allowed him 
to structure transacƟ ons so future problems and 
liƟ gaƟ on are avoided.

Steve is oŌ en retained directly by commercial 
brokers to assist them in complex transacƟ ons.  
He has worked on purchases, sales, sale lease-
backs, exchanges and leasing.  He has touched 
most sectors of the commercial real estate market 
over the years, and is a sought-aŌ er speaker for 
commercial real estate groups and has taught 
conƟ nuing legal educaƟ on in real estate courses 
for aƩ orneys.

In no small part due to his personal succession 
planning experience with his father, Steve has 
gained experƟ se in transferring wealth, not just 
in real estate, to successive generaƟ ons.  He is a 
frequent guest speaker at reƟ rement workshops 
and at adult educaƟ on programs for various 
colleges and universiƟ es in the Bay Area.  Steve has 
also devoted quite a bit of his Ɵ me to helping the 
elderly with the challenges they face. 

In his spare Ɵ me Steve and his wife Laura love 
to travel, scuba dive, play with their dogs and 
exercise. They love touring the nooks and crannies 
of Europe and diving in Hawaii.  Although he hates 
to admit it, Steve dotes on his daughter and subtly 
brags about her accomplishments whenever he 
can. 

hogefenton.com

Tri-Valley Offi ce
4309 Hacienda Drive, 
Suite 350   
Pleasanton, CA 94588
925.224.7780

Silicon Valley Offi ce
60 South Market Street, 
Suite 1400   
San Jose, CA 95113
408.287.9501
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outstanding

Hoge Fenton supports its local chambers of 
commerce by sponsoring events and serving on various 
boards. In December, some of our aƩ orneys aƩ ended the 
San Jose Silicon Valley Chamber of Commerce “Legends & 
Leaders” event and had the opportunity to meet Monterey-
naƟ ve Leon PaneƩ a. PoliƟ cian and lawyer, PaneƩ a has 
served as Director of the Central Intelligence Agency and 
Secretary of Defense.

AƩ orney Sean Co  le has served on the Board of Directors 
for the San Jose Silicon Valley Chamber of Commerce since 
January 2010. He was elected as First Vice Chair for 2014.  
In January 2015, CoƩ le will be in posiƟ on to become the 
Chairman of the Board of Directors of this 128 year old 
organizaƟ on that is the region’s voice of business.

Another Hoge Fenton aƩ orney was elected -- 
technically reelected: real estate and liƟ gaƟ on aƩ orney 
Daniel Ballesteros was reelected for a second term as the 
fi rm’s managing partner. 

Legends & Leaders event, le   to right: Dan Ballesteros, Jus  ne Cannon, 
Sarju Naran, Alison Buchanan, Hon. Leon Pane  a, Peter Feinberg, Denise 
Chambliss, Sean Co  le. Photo by Dave Lepori of Lepori Photography


