
TWO NEW CALIFORNIA LAWS ON
EMPLOYEES AND COVID-19

by Sarju Naran, Shareholder and Chair, Employment Law Group

On September 17, 2020, Gov. Gavin Newsom signed two employment law bills pertaining to COVID-
19: Senate Bill (SB) 1159 and Assembly Bill (AB) 685.

SB 1159

As many employers recall, Governor Newsom signed a 60-day Executive Order in May 2020 that
created a rebuttable presumption that employees who tested positive for COVID-19 within 14 days
of being at a worksite had a workers’ compensation claim. The order expired on July 5, 2020, leading
employers to believe that the burden had shifted back to employees to establish that they were
infected with COVID-19 in the course of their employment. SB 1159 now affords employees the same
rebuttable presumption retroactive to July 6, 2020 and extending through January 1, 2023, but only if
the company has 5 or more employees, and only if the employee tests positive for COVID-19 during
an “outbreak” at the employee’s worksite. SB 1159 defines “outbreak” based on employee headcount:
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(1) for employers with 100 or fewer employees at the worksite, an outbreak means 4 or more
employees test positive within a 14-day period; (2) for employers with more than 100 employees at the
worksite, an outbreak means at least 4% of the employees test positive within a 14-day period.

SB 1159 also extends the rebuttable presumption to first responders and employees in the health care
field.

Employers can submit evidence to attempt to rebut the presumption, including but not limited to,
“evidence of measures in place to reduce potential transmission of COVID-19 in the employee’s place
of employment and evidence of an employee’s nonoccupational risks of COVID-19 infection.”

SB 1159 also requires employers with 5 or more employees to notify their workers’ compensation
carrier within 30 days from the passage of the law about employees who have tested positive since
July 6, 2020; going forward, employers are required to report positive tests within 3 days of being
notified of an employee’s positive test.

Because SB 1159 was passed as an emergency measure, it is effective immediately.

AB 685

AB 685 requires employers to notify all employees within 1 business day if the employer receives
notice that an employee at the worksite was potentially exposed to COVID-19. Employers are also
required to provide the employees with “information regarding COVID-19-related benefits to which
the employee may be entitled under applicable federal, state, or local laws, including, but not limited
to, workers’ compensation, and options for exposed employees, including COVID-19-related leave,
company sick leave, state-mandated leave, supplemental sick leave, or negotiated leave provisions,
as well as anti-retaliation and anti-discrimination protections of the employee.” Employers must also
provide notice of the disinfection and safety plan that the employer plans to implement and
complete per the guidelines of the federal Centers for Disease Control.

Additional notice is required if the employees belong to a union and have an exclusive representative.

Further, employers must also notify local public health officials within 48 hours if the number of
positive cases meets the State Department of Public Health's definition of an “outbreak.”

Have a dispute with an employee, or questions regarding employees and COVID-19?

Contact our Employment Law Group at info@hogefenton.com.
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