
I
t is 8:30 a.m. in Department 9 ¾ of the Los Angeles Superior 
Court. John Smith, an attorney for 17 years arrives in the courtroom 
yawning slightly. The court clerk asks him for two business cards, 
which he obligingly gives even though he only has two business 
cards left in his wallet. He sits down and waits for the judge to 

appear so that he can attend the case management conference. It’s 
another routine hearing on another employment dispute in which he 
is representing an employer in a case brought by a disgruntled former 
employee claiming wrongful termination.

The judge quickly leaves her chambers and sits down at her chair. 
“Good morning counsel,” she says. “Good morning, your honor,” respond 
all the attorneys in the room.

The judge then calls the calendar saying, “The matter of Potter v. 
TMOM, Inc.” John Smith approached the counsel table and identifi ed 
himself, “Good morning your honor. John Smith for the defendant.” At 
the same time, the opposing counsel, a new attorney from the plaintiff’s 
offi ce also identifi ed herself. 

“Counsel. I have reviewed your fi le,” said the judge. “You have both 

agreed to alternative dispute resolution, correct?” Both attorneys 
answered, “Yes.”

So far, this hearing was just another routine hearing with routine 
orders. But what the judge was about to do was going 
to change the attorneys’ views of alternative 
dispute resolution for a long time to 
come.

The judge continued. “I am 
then ordering both of you to 
submit your dispute to 
sidetaker.com.”

“Excuse me, your 
honor,” said Mr. Smith. 
“Sidetaker.com. What is 
that?”

“Sidetaker.com is a 
Web site where you can 
submit your dispute to 
anonymous third parties 
who will vote on your dispute 
and give you feedback to help 
you see a different perspective,” 
said the judge.

“The site’s message is “Let The 
World Decide Who’s At Fault.” 
You wanted a jury trial coun-
sel, well now you have one,” 
said the judge.

This story is fi ction and has not happened 
in a courtroom – yet. But what an amazingly interesting site. What if all 
disputes in court used this site to fi nd out what third parties think about 
their dispute? 

Sidetaker.com let’s you air out your differences anonymously. No mat-
ter the dispute. Sidetaker.com lets you get a third party perspective and 
an indication of whether other people will agree with you or not. 

Currently, many of the disputes that are on sidetaker.com are of a 
personal nature, such as disputes between spouses, neighbors, co-
workers, and friends. Take for example, one couple: She claims that her 
husband attended a two day bachelor party in Las Vegas. After that, he 
has acted suspiciously. She believes he cheated. She has now called 
all of his friends. She stated, “When he got back, I could tell he was 
being nicer than he usually is but he was also fumbling over what he was 
saying when I asked him what went on. He said none of the guys did any-
thing. He said he didn’t even talk to a single girl.” He, on the other hand, 
claims that nothing happened. He further states that it was wrong to 
call his friends. He said, “I never lie to my wife. We did a hell of a lot of 
drinkin’ up there but we never fooled around with any girls. I confessed 
I danced with a few and we hung out for a while but I never saw them 
after like 10 o’clock...and what really could happen before that?”

Well, according to Sidetaker.com, 55 percent of the over 2,400 
responses agreed with the wife. Here is a comment from a male user: 
“Usually, when you can tell a difference in attitude, it’s a pure sign of 
wrongdoing. I’d have to say he did something wrong.” Another man com-
mented as follows: “You got caught! I can’t believe you couldn’t come up 
with a more believable excuse than what you did... Sorry but I’m going 
to side with Nikki. Admit it because it’s much harder to keep a lie going 
than it is to tell the truth.” 

The fascinating thing about sidetaker.com is that it is an automatic 
and quick mock jury. I remember having mediated a premises liability 

case where a woman tripped 
and fell in a hole. The 
actual accident had been 

videotaped and broad-
cast on youtube.com. 
There were several 
viewer comments 
describing different 
perspectives relat-
ing to the accident. I 
was able to print out 

those comments and 
use them during the me-

diation to assist the 
parties to evaluate 

the case and 
re-evaluate their 

extreme positions. 
Sidetaker.com does a 

similar thing, but with voting. 
The obvious problem with sidetaker.com for legal dis-

putes is that the parties may not submit their dispute vol-
untarily. But that is where – in this hypothetical world – a court 

could require the parties to submit the dispute. The parties would 
get fascinating feedback about the dispute. Many times, the parties’ 
extreme position could get tempered because of the comments made 
by the users. Just as with focus groups, the comments of the thousands 
of jurors could help one or both sides realize that their dispute is not cut 
and dry and that there is room for compromise. Otherwise, if they don’t 
decide the dispute, then perhaps one of those thousands of anonymous 
users will be on their jury.

Interestingly, the Los Angeles Superior Court has created a pilot 
project for early case evaluation. Neutrals are not asked to mediate the 
case. Instead, they are asked to evaluate the case early during litigation. 
Those evaluations are intended to give the parties a different perspec-
tive before the matter gets very expensive. 

Often, disputes end up in litigation and in trial because one or more 
of the parties fervently believe that they are right and that there is no 
other way of seeing the matter besides their own. Focus groups, mock 
juries, early neutral evaluations and sidetaker.com can help clients and 
attorneys better understand the different perspectives. By understand-
ing those perspectives, they will be better armed in being able to resolve 
their disputes short of costly and divisive trials.

Well, the story was fi ctional. The Web site is real. The concept is hypo-
thetical. But the principal is sound. Hopefully, the resolution of disputes 
will be easier with sidetaker.com.

I 
have great sympathy for tax return preparers. A nearly endless 
stream of virus-like complex tax laws and rules are making them ill. 
New, stiff penalties for preparers who don’t have substantial author-
ity are like the Internal Revenue Service standing on their oxygen 
hose. Throw in a dose of new, revised and confusing tax forms and 

we’ve got an epidemic.
Congress, the President and the IRS do not deserve all the blame 

for this epidemic, however. Many taxpayers exacerbate the situation by 
delivering information to their tax preparers at the last minute, then de-
manding that their returns be ready by April 15. Perhaps fewer preparers 
would fall victim to the epidemic’s infection if they simply had more time 
and took more care in the preparation of the returns.

Regardless, the epidemic is here. Watch for these symptoms.
Forgotten Form 1045. Infected tax preparers sometimes forget that 

an individual can have a business net operating loss that can be carried 
back or forward for tax refunds or savings in future years. Thanks to 
recent economic recovery legislation, a net operating loss from 2008 
and 2009 can be carried back up to fi ve years. This allows the taxpayer 
to get money back from the IRS out of taxes paid in better times. Prepar-
ers often forget to compute the business net operating loss because 
the Form 1040 scrambles non-business income and expenses with the 
business income and expenses. The Form 1045 is the unscrambler.

If an individual has a loss in a sole proprietorship (Schedule C), 
partnership, LLC, LLP, S Corporation, farm (Schedule F), or other pass-
through entity, this loss fl ows back to the owners. Form 1045 starts 
with line 41 of the Form 1040; if that is a negative number the preparer 
needs to consider preparing the Form 1045 to see if there is a net oper-
ating loss that can be carried back for a refund. I have two clients where 
the infected preparers missed very large business net operating losses 
with refunds in six digits.

There is a three-year statute of limitations for computing the net 
operating loss and carrying it back or electing to carry it forward. If 
there is no money on the table in the past, the net operating loss can 
be carried forward for 20 years to offset future taxes. Don’t let your 
beleaguered tax preparer miss this item. The Form 1045 for 2009 is 
good only through the rest of this calendar year and cannot be used 
for previous years. However, the Form 1040X can still be fi led and the 
refunds claimed.

The good news is if there was a loss years ago, that loss may still be 
available to carry forward to the current or future years. Even if that tax 
year is closed by the statute of limitations, there is a possibility the loss 
may still be carried forward with the right facts.

Forgotten Form 3800. This lead form for claiming the General Busi-
ness Credit is one monster dose of germs – and is easy to forget. Form 
3800 is the lead sheet for claiming dozens of credits, each of which 
requires a separate form. Infected tax preparers may view this as a big 
waste of time. A great deal of detailed information is required, histori-
cally with little payback. But times have changed. There are some 

signifi cant credits available now.
While politicians may not be able to agree 

on health care or immigration policy, they 
all love tax credits. Some view a tax 
credit like a tax reduction, and 
others view credits as helping 
to stimulate the economy, 
create jobs and protect 
the environment – all 
good things. For the 
“sick” tax preparer, 
however, these nearly 
endless new credits 
are like being caught 
in a cold draft. She 
fears that she has 
to plow through the 
form and there may 
be no credit actually 
available at the end of 
the calculation. If she 
spends an extra hour or 
two and fi nds not a single 
dollar of credit, will she 
ever be able to bill for the 
time? Cough, cough. If 
she does fi nd the credit, 
however, it may save 
money now or may be car-
ried to years where it will 
save money.

Here are just a few of 
the credits that appear 
on Form 3800’s long 
list: alcohol and biofuel; 
alternative motor vehicle; 
employer social security 
and Medicare taxes paid 
on certain employee tips; 
employer differential wage 
payments; employer-pro-
vided childcare facilities 
and services; increasing 
research activities; small 
employer pension plan startup costs; disabled access; empowerment 
zone and renewal community employment; energy effi cient home; Indian 
employment; investment credit; low-income housing credit; new markets 
credit; work opportunity credit; and many more. Some of the credits for 
hiring new employees and even employees previously laid off are quite 
substantial. Owners of small businesses – including many law fi rms 
– should not overlook these potentially big tax benefi ts.

The above does not include state tax credits; California has a long list 
of credits as well. If your infected tax person doesn’t claim it, you won’t 
get it. Choke.

You may have missed these credits in years past. If the statute is still 
open, look into going back and getting them. You may be able to carry 
the credits backward and get money left on the table, or carry them 
forward for years and years until you use them all.

Failure to report foreign bank accounts, foreign trusts, or foreign 
controlled corporations. Some tax preparers don’t even think of these 
as tax return forms. While they are only information reports, failure to 
fi le can be very expensive. The IRS has the power to impose signifi cant 

penalties for nondisclosure of a U.S. taxpayer’s inter-
est – even if it is only a contingent benefi cial 

interest or signature authority over an 
account in which the taxpayer has 

no benefi cial interest. One key 
form is the Report of Foreign 
Bank and Financial Ac-

counts (FBAR) – Form TD 
F 90-22.1. There are yet 

other forms to disclose 
the foreign trust and 
foreign controlled 
corporations, and 
there also are boxes 
to mark on the 
Schedule B to Form 
1040. Finally, don’t 
forget Form 3520 
to report the trust 

that owns your home 
in Mexico, or to report 
gifts to U.S. residents 
from foreign sources.

The penalties for 
failure to report 
can be horrible. 
They range from a 
mere $10,000 per 
undisclosed item 

per year to confi scation 
of a large percentage of 
the account balance to 
criminal penalties. The 
recent UBS secret Swiss 
bank account fi asco has 
created tremendous 
awareness. I get fre-
quent phone calls from 
confused and desperate 
taxpayers and tax prepar-
ers alike wondering what 
they should do about 
unfi led FBAR reports for 
the last several years.

I strongly recommend that any taxpayer with nondisclosure issues 
consult with a tax lawyer who has expertise in this area, as the taxpayer 
will be able to avail himself of advice and counsel while protected by the 
cloak of the attorney-client privilege.

A local CPA acquaintance, apparently not yet infected by this epidemic, 
recently sent me her new client with big-time nondisclosure problems. At 
the end of our meeting he leaned forward, lowered his voice and asked, 
“Should my old accountant have told me about these disclosures?”

I leaned forward, lowered my voice and said, “Your former accountant 
was ill.”

IRS Circular 230 Disclosure. IRS regulations generally provide that, for 
the purpose of avoiding federal tax penalties, a taxpayer may rely only on 
formal written advice meeting specifi c requirements. Any tax advice in this 
article does not meet those requirements and is not intended or written 
to be used, and cannot be used, for the purpose of avoiding federal tax 
penalties or promoting, marketing or recommending to another party any 
transaction or matter addressed herein.

Tax Preparer Mistakes You Should Know 

Let a Global Audience Decide Your Dispute

Tax preparers sometimes forget that an 
individual can have a business net operating 

loss that can be carried back or forward for tax 
refunds or savings in future years. 

DAVID HOWARD is of counsel to Hoge 
Fenton Jones & Appel. A longtime Deloitte 
tax partner and licensed attorney, he is 
now an inactive CPA and is practicing law 
in the focused areas of corporate and 
business tax strategy. He can be reached at 
dsh@hogefenton.com.

STEVEN G. MEHTA, based in Los 
Angeles, is a full time mediator that 
specializes in resolving emotionally complex 
cases. He can be contacted through his Web 
site at www.stevemehta.com. 
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